
 

Date: 20230314 

Docket: T-1937-22 

Ottawa, Ontario, March 14, 2023 

PRESENT: The Honourable Mr. Justice Favel 

BETWEEN: 

SHAMATTAWA FIRST NATION  

and CHIEF JORDNA HILL on his own behalf and  

on behalf of all members of SHAMATTAWA FIRST NATION  

Plaintiffs 

and 

ATTORNEY GENERAL OF CANADA 

Defendant 

ORDER 

THIS MOTION for certification, brought by the Plaintiffs, was heard in writing. 

ON READING the motion record of the Plaintiffs and the consent of the Defendant. 

1. THIS COURT ORDERS that this action be and is hereby certified as a class proceeding 

pursuant to the Federal Courts Rules, 334.16 and 334.17. 

2. THIS COURT ORDERS AND DECLARES that the Class is defined as: 

(a) All persons other than Excluded Persons who:  

(i) are members of a band, as defined in subsection 2(1) of the Indian Act, 

R.S.C. 1985, c, I-5 (“First Nation”), the disposition of whose lands is 
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subject to that Act, the First Nations Land Management Act, S.C. 1999, 

c. 24, or a Modern Treaty (together, “First Nations Lands”), and whose 

First Nations Lands were subject to a drinking water advisory (whether a 

boil water, do not consume, or do not use advisory, or the like) that lasted 

at least one year and continued or commenced after June 20, 2021 

(“Impacted First Nations”); and 

(ii) after June 20, 2020 ordinarily resided on First Nation Lands for a period of 

at least one year while such First Nation Lands were subject to a drinking 

water advisory that lasted at least one year; and 

(b) Shamattawa First Nation, and any other Impacted First Nation that elects to join 

this action in a representative capacity (“Participating Nations”). 

“Excluded Persons” are members of Tsuu T’ina Nation, Sucker Creek First Nation, 

Ermineskin Cree Nation, the Blood Tribe, and the Okanagan Indian Band. 

“Modern Treaty” means a land claims agreement within the meaning of s. 35 of the 

Constitution Act, 1982, entered into on or after January 1, 1973. 

3. THIS COURT ORDERS AND DECLARES that the Class period shall run until the last 

date to opt out of this class proceeding in the manner prescribed below. 

4. THIS COURT ORDERS AND DECLARES that until the claims asserted in this class 

proceeding are fully and finally decided, settled, discontinued, or abandoned, including the 

exhaustion of all rights of appeal, leave of the Court is required to commence any other proceeding 

on behalf of any member of the Class in respect of the claims asserted in this action, save and 

except for proceedings commenced on behalf of those members of the Class who opt out of this 

class proceeding in the manner prescribed below. 

5. THIS COURT ORDERS AND DECLARES that the following common issue be and is 

hereby certified for resolution on behalf of the Class as a whole (“Stage 1 Common Issue”): 

(a) From June 20, 2020 to the present, did the Defendant owe a duty or an obligation 

to Class members to take reasonable measures to provide them with, or ensure they 
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were provided with, or refrain from barring, adequate access to drinking water that 

is safe for human use? 

6. THIS COURT ORDERS AND DECLARES that a sub-group be and is hereby 

recognized for the members of each Impacted First Nation, and the First Nation itself, if it is a 

Participating Nation; 

7. THIS COURT ORDERS AND DECLARES that the following common issues be and 

are hereby certified for resolution on behalf of each sub-group (“Stage 2 Common Issues”): 

(a) If the answer to common issue 5(a) is “yes”, did Canada breach its duties or 

obligations to members of the sub-group? 

(b) If the answer to common issue 7(a) is yes, is any breach of the Charter of Rights 

and Freedoms (“Charter”) saved by s. 1 of the Charter? 

(c) If the answer to common issue 7(a) is yes, did the Defendant’s breach cause a 

substantial and unreasonable interference with Class members’ or their First 

Nations’ use and enjoyment of their lands? 

(d) If the answer to common issue 7(a) is “yes” and the answer to common issue 7(b) 

is “no”, are damages available to members of the sub-group under s. 24(1) of the 

Charter? 

(e) Can the causation of any damages suffered by members of the sub-group be 

determined as a common issue? 

(f) Can the Court make an aggregate assessment of all or part of any damages suffered 

by members of the sub-group? 

(g) Does the Defendant’s conduct justify an award of punitive damages, and if so, in 

what amount? 
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(h) Should the Court order that the Defendant take measures to provide or ensure that 

members of the sub-group are provided with, or refrain from barring, adequate 

access to safe drinking water?  

(i) If so, what measures should be ordered? 

8. THIS COURT ORDERS AND DECLARES that Chief Jordna Hill and Shamattawa First 

Nation are hereby appointed as Representative Plaintiffs for the Class. 

9. THIS COURT ORDERS AND DECLARES that McCarthy Tétrault LLP and Olthuis 

Kleer Townshend are hereby appointed as class counsel (“Class Counsel”). 

10. THIS COURT ORDERS AND DECLARES that the Plaintiffs and the Defendant shall 

make reasonable efforts to agree on the appointment of an administrator for the purpose of giving 

notice of the certification of this class proceeding (the “Administrator”). The Parties shall advise 

the Court of the appointment of the Administrator within sixty (60) days of the date of this Order, 

failing which the Court shall appoint an appropriately qualified Administrator. 

11. THIS COURT ORDERS that class members shall be notified that this action has been 

certified as a class proceeding as follows, which shall be and is hereby deemed adequate notice: 

(a) by posting the Short Form Notice substantially as set out in Schedule “A” and 

Long Form Notice substantially as set out in Schedule “B”, and the French 

language translations of these documents, as agreed upon by the parties, on the 

respective websites of Class Counsel, the Defendant, and the Administrator; 

(b) by the Administrator publishing the Short Form Notice in the newspapers set out in 

Schedule “C” attached hereto, insofar as practicable, in ¼ of a page size in the 

weekend edition of each newspaper, if possible; 

(c) by the Administrator purchasing a total of 1 million impressions on Facebook and 

Google, allocated in the Administrator’s discretion, and linking to the 

Administrator’s website for this class action; 
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(d) by the Administrator distributing the Short Form Notice to the Band Office of 

Shamattawa First Nation and the head office of the Assembly of First Nations; 

(e) by the Administrator forwarding the Short Form Notice and Long Form Notice to 

any Class member who requests them; 

(f) by the Administrator forwarding the Short Form Notice and Long Form Notice to 

the Chiefs of every Impacted First Nation identified in accordance with 

paragraph 13, below, except for Excluded Persons; 

(g) by the Administrator forwarding the Short Form Notice and Long Form Notice to 

the band office or similar office of every Impacted First Nation identified in 

accordance with paragraph 13, below, except for Excluded Persons, together with 

a request that they be posted in a prominent place; 

(h) by the Administrator establishing a national toll-free support line, to provide 

assistance to Class members, family, guardians, or other persons who make 

inquiries on their own behalf or on behalf of Class members. 

12. THIS COURT ORDERS that the Defendant shall be responsible for the cost of giving 

notice of the certification of a class proceeding as set out in paragraph 11, above. 

13. THIS COURT ORDERS that within 30 days of the date of this Order, the Plaintiffs and 

the Defendant shall exchange a list setting out their best information on the names of the First 

Nations that are eligible to opt into the Class, and taken together these lists shall constitute the 

means of identifying the First Nations that are entitled to direct notice for the purpose of 

paragraphs 11(f) and 11(g), above. 

14. THIS COURT ORDERS that a class member may opt out of this class proceeding by 

delivering a signed opt-out coupon, a form of which is attached as Schedule “D”, or some other 

legible signed request to opt out, to the Administrator within one-hundred-and-eighty (180) days 

of the date on which notice is first published in accordance with paragraph 11(b), above (the “Opt 

Out Deadline”). The Short Form Notice and Long Form Notice shall state the Opt Out Deadline 

and the address of the Administrator for the purpose of receiving opt-out coupons. 
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15. THIS COURT ORDERS that no Class Member may opt out of this class proceeding after 

the Opt Out Deadline, except with leave of the Court. 

16. THIS COURT ORDERS that the Administrator shall serve on the parties and file with 

the Court, within sixty (60) days of the expiry of the Opt Out Deadline, an affidavit listing all 

persons who have opted out of the class proceeding, if any. 

17. THIS COURT ORDERS that any Impacted First Nation may opt into this class 

proceeding by retaining Class Counsel no fewer than ninety (90) days before determination of the 

Stage 1 Common Issue (the “Opt In Deadline”). 

18. THIS COURT ORDERS that no Class member may opt into this class proceeding after 

the Opt In Deadline, except with leave of the Court. 

19. THIS COURT ORDERS that Class Counsel shall serve on the parties and file with the 

Court, within sixty (60) days of the expiry of the Opt In Deadline, a list of all the Impacted First 

Nations that have opted into the class proceeding. 

20. THIS COURT DECLARES that the Litigation Plan attached hereto as Error! Reference 

source not found. is a workable method of advancing the class proceeding on behalf of the Class. 

21. THIS COURT ORDERS that each party shall bear its own costs of the within motion for 

certification of this class proceeding. 

“Paul Favel” 

Judge
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